Procedural and Ethical Rules of Conduct for Mediators

I.
Purpose and Scope
1.
The purpose of these rules is to serve as basic rules in the practical activities of mediators who shall abide by them.  On the basis of these rules the mediator shall strive to strengthen public trust in mediation as an alternative dispute resolution method.
2.
The mediator shall, in his/her activities, be guided by the principles of voluntariness, equality of parties in the procedure, neutrality, impartiality and confidentiality.

II.
Procedural Rules of Conduct for Mediators

1.
The mediation procedure shall start upon the initiative of any of the parties, the court or any other competent body handling the dispute.

2.
The mediation procedure may be conducted by one or more mediators appointed or approved by the parties.

3.
There may be one or more sessions during the course of the mediation procedure.  A decision on a convenient timing of sessions shall be made in consultation with each party.
4.
The parties shall take part in the mediation procedure in person.  They may take part in the procedure through a representative, including an attorney, provided that the circumstances allow it or so require, and provided that the other party does not object.

5.
Where special expertise is required, and if the parties agree, experts may take part in the procedure.  Such experts shall sign a declaration to abide by the principles of mediation.
6.
At the beginning of the first session, the mediator shall present to the parties the nature of mediation, the role of the mediator and the role of the parties in the procedure.

7.
After ensuring that the parties have an understanding of mediation’s nature and consequences, the mediator shall seek the parties’ free and voluntary written or oral consent to take part in the procedure.
8.
The mediator shall, throughout the procedure, maintain conditions that are favorable to unfettered communication between the parties that is based on mutual respect of their interests, and assist the parties in uncovering the essence of the dispute, identifying mutually acceptable solutions and reaching, on their own, an agreement that they deem satisfactory.
9.
The mediator may organize caucuses with each of the parties, provided that the parties’ equal opportunities to take part in the procedure are not affected.

10.
Any of the parties may withdraw from the procedure at any moment without giving reasons.  Nevertheless, parties must keep confidential any circumstances or documents that have come to their knowledge in the course of the procedure.
11.
The parties may excuse the mediator.  In that case the excused mediator shall inform the new mediator about the course of the mediation procedure.  This does not include information received during joint meetings and caucuses, unless the parties have explicitly agreed to the contrary.
12.
Where a settlement is reached, the mediator may draft it in writing, provided that the parties so request.
13.
The mediator shall take all necessary measures to ensure that any understanding between the parties is reached through informed consent and that the parties are aware of the terms of the settlement.
III.
Ethical Rules of Conduct for Mediators
Competence

1.
The mediator’s basic obligation shall be to create and maintain such conditions as may allow the parties to improve their relations and find a solution to their conflict.  This requires of the mediator to be competent and well-informed about the mediation procedure.
2.
Factors, on which the mediator’s competence is based, include appropriate training and ongoing update of the mediator’s mediation knowledge and skills.
3.
The mediator may take a case on only if he / she has qualified in accordance with the Training Standards for Mediators.
4.
During the procedure, the mediator shall accurately present to the parties his / her qualification, professional skills and experience.
Independence

5.
The mediator shall, in a mediation procedure, preserve in every possible way the independence inherent to the mediator’s role.  The mediator’s role shall be neither to adjudicate nor to arbitrate.
6.
The mediator shall not give legal advice or express opinions on the dispute.  The mediator shall only assist the parties in reaching a mutually acceptable agreement.
7.
The mediator may discontinue the mediation if his / her appreciation and ethics suggest that the mediation is not proceeding fairly.
Impartiality

8.
The mediator takes a case on only if he / she is in a position to preserve his / her impartiality.  More particularly, the mediator shall avoid any prejudice or bias based on the personal qualities of the parties, the parties’ past or the parties’ performance in the procedure.

9.
Upon introducing himself / herself to the parties the mediator must disclose any circumstance that may be perceived as a conflict of interest.

10.
Conflict of interest refers to the following circumstances:

a)  personal or business relations with any of the parties;

b)  financial or any other interest in the outcome of the mediation;

c)  the mediator has previously served in a different capacity for the benefit of any of the parties.

11.
Where the mediator is faced with a conflict of interest, he / she may nevertheless take the case on or continue to mediate provided that he / she has informed the parties of the conflict and the parties have expressed their consent to proceed with the mediation.
12.
Where the mediator deems that there is conflict of interest giving rise to the slightest doubt as to the impartial conducting of the procedure, he / she may withdraw regardless of the opinion of the participants in the procedure.
Confidentiality

13.
The mediator must keep secret the circumstances that have come to his / her knowledge in the course of the mediation procedure and keep with due care the documentation related to the cases.  The same shall apply to the mediator’s assistants as well as the persons being trained by the mediator.
14.
Upon termination of his / her services, the mediator shall not be deemed to be exempted from the confidentiality obligation related to his / her activities as a mediator.
15.
The mediator may not disclose information he / she has obtained during the course of the mediation procedure, unless he / she is required to do so under the law.
Remuneration

16.
The mediator may not start mediating before the parties have agreed as to the principles governing his / her remuneration.
17.
The mediator may not make the amount of his / her remuneration contingent upon any condition or tie it to the outcome of the mediation.
Publicity

18.
The mediator may publicize his / her activities in an appropriate manner.  The mediator shall refrain in particular from publicity that may give rise to erroneous ideas about mediation.
Incompatibility

19.
The role of mediator shall be incompatible with the performance of activities and the practice of professions that may prevent the mediator from observing these ethical rules.
Liability

20.
The mediator shall be liable for violating the law and the Ethical and Procedural Rules.
These rules were adopted by the Minister of Justice by Order # LS-04-364 dated 17 June 2005 and issued pursuant to para. 1 of the Transitional and Final Provisions of the Mediation Act.
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